This installment of Law and the Public's Health examines the broader public health implications of the U.S. Supreme Court's landmark decision in King v. Burwell, holding that the premium tax subsidies in the Patient Protection and Affordable Care Act (hereinafter, Affordable Care Act) are available to all qualified people, regardless of the state in which they live. 1 It begins with a summary of the Court's decisive 6-3 opinion and considers the nationwide implications had the challengers prevailed, as well as other pending litigation arising under the Affordable Care Act. 2 It concludes with a discussion of moving forward with Affordable Care Act implementation now that this existential legal threat has passed.
THE ORIGINS AND UPWARD JOURNEY OF KING
As Jeffrey Toobin reported in The New Yorker, 3 a few months after the Affordable Care Act was signed into law, lawyers representing the interests of opponents discovered four words buried in "a sub-sub-sub section" of the Tax Code (in the Chief Justice's words). These four words, "established by the state," were part of a provision that explained how premium subsidies are calculated, not the entitlement to subsidies itself. The phrase undoubtedly was at most a drafting error; nevertheless, opponents seized on it. With only 16 states and the District of Columbia having established their own state Exchange, 4 opponents of the law saw a clear pathway to its demise: by suing to stop the Internal Revenue Service (IRS) from permitting premium subsidies for residents of states that, using the Affordable Care Act option available to them (42 U.S.C. §18041), elected to use the federal Exchange. Not a single member of Congress involved in the legislation, including those who voted against it, agreed with this claim. 5 Indeed, no lawmaker understood the law, with its interlocking elements, to be less than national in scope.
Nonetheless, the King litigation proceeded. The plaintiffs were four residents of Virginia (a federal Exchange state) who opposed insurance coverage and yet faced tax penalties if they failed to buy affordable coverage, as the tax subsidies available to them under IRS rules made their coverage affordable. As with other major law reform efforts, companion cases were filed in multiple jurisdictions, including in Washington, D.C., Indiana, and Oklahoma by both individual taxpayers and employers seeking to avoid the employer penalty, as employers are penalized only if their employees obtain subsidies. The hope was that one challenge would stick and make it all the way to the U.S. Supreme Court. The King plaintiffs got their wish when the U.S. Court of Appeals for the Fourth Circuit ruled against them. In its decision, however, a three-judge panel split on the proper legal approach to be taken. 6 Two of the judges concluded that the terms of the statute were ambiguous on the question of whether or not Congress intended, through its legislative language, to make premium subsidies available to all qualified individuals regardless of which type of Exchange (state or federal) they used. Following the principles articulated by the U.S. Supreme Court in Chevron U.S.A. v. Natural Resources Defense Council, 7 the two judges deferred to the IRS, the agency given authority, under the law, to interpret and apply the meaning of the statute. The third judge concurred, but he also noted that he considered the statute as unambiguously providing subsidies to all eligible people, regardless of which Exchange was used, and that deference to a federal agency was unnecessary.
Plaintiffs appealed. In November 2014, the U.S. Supreme Court announced that it would hear the case. This decision came as a shock to many Court observers, given the absence at that point of any definitive split among the federal circuits on a major issue, the typical condition under which the Court will take a case. Indeed, a three-judge court for the U.S. Court of Appeals for the D.C. Circuit-the most important of the federal circuits-had in fact found for the plaintiffs the same day that the Fourth Circuit ruled for the government, thereby setting up a split. 8 But the full D.C. Circuit had recently announced its decision to review its three-judge panel ruling en banc, a highly unusual move reserved for those rare instances in which all of the judges who sit in a single circuit believe that one of their three-judge panels might have seriously erred. In effect, the Supreme Court simply shoved the D.C. Circuit out of the way and seized the Fourth Circuit appeal.
THE U.S. SUPREME COURT'S DECISION
The Chief Justice's decisive opinion made clear that on a matter as important as the availability of billions of dollars in tax subsidies, the responsibility lay with the Court, not a federal executive branch agency with no experience in administering insurance programs, to decide what the law meant, harkening back to Marbury v. Madison, 9 the granddaddy of all decisions regarding the decisive role of the U.S. Supreme Court under the Constitution. Furthermore, the Roberts opinion made clear the Court's masterful understanding of the Affordable Care Act as reflected in the majority ruling.
In his opinion, Chief Justice Roberts began by explaining the Affordable Care Act's three interlocking basic elements: (1) market reforms that would ensure that no individual would be turned away or charged more on account of health status or a preexisting condition; (2) an individual mandate to ensure that the insurance pools created under the law would include plenty of younger, healthy people; and (3) subsidies to make it possible to effectuate the first two reforms. Noting the ambiguity created by the phrase "established by the state," the Chief Justice then seized the authority to decide the meaning of the words at issue, without regard to the position of the IRS. As the Chief Justice noted, King presented an "extraordinary" situation of such import to the nation that in the absence of an express directive to the agency on the part of Congress, the Court would decide the meaning of the law. 10 Significantly, this decision on the Court's part to take matters into its own hands means that only Congress can change this policy; no future Administration can do so.
Conceding that the four words under review, when read literally, seemed to cut against the concept of subsidies in all states, the Chief Justice then explained that in resolving the question of how to interpret an Act of Congress, the Court would adhere to a fundamental principle of statutory construction; namely, that the words of a statute should be considered in the context of a law's broader purpose and intent. The Court would read its wording closely to be sure, but in the context of its overall aims. The majority opinion then examined the Affordable Care Act as a whole: its fundamental purpose, which is to make insurance accessible to nearly everyone, not just participating states as in the case of Medicaid; its overall structure, including the nationwide market reforms, the nationwide mandate, and the state option to rely on a federal Exchange; the many provisions of the law that assume the availability of premium subsidies for all people who qualify; and the large number of inexplicable anomalies that would arise were the phrase "established by the state" to be read literally, as the dissent insisted it should be.
By combining this broad view with a close reading of the law as a whole, the Court had no trouble concluding that, when read as a whole, the law made subsidies-crucial to realizing the Affordable Care Act's goals-available to all eligible people, regardless of their state of residence. As the Chief Justice concluded, "Congress passed the Affordable Care Act to improve health insurance markets, not to destroy them. If at all possible, we must interpret the Act in a way that is consistent with the former, and avoids the latter." 11
What a decision for plaintiffs would have meant
Had the decision gone the other way, the results would have been catastrophic: the loss of premium subsidies by 6.4 million people, 8.5 million more uninsured people by 2016, and a 35% premium increase for everyone in the individual insurance market as healthy people dropped out. 12 The individual insurance market in the affected states would have gone into a death spiral, as only the sickest people would have remained enrolled. Insurers would have fled the market in states that rely on the federal Exchange. Providers would have experienced renewed growth in uncompensated care while contending with a deluge of patients with serious health conditions facing an imminent loss of coverage.
Many of these implications were laid out in the 31 briefs filed on the government's behalf. Notably, a brief filed by the American Public Health Association and more than 100 public health deans and scholars estimated that the loss of subsidies would affect the nation's poorest and most medically vulnerable residents, eventually resulting in nearly 10,000 preventable deaths annually. 13 Law and the Public's Health  733
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WHAT IS ON THE HORIZON IN THE COURTS?
Multiple lawsuits involving challenges to the Affordable Care Act are still pending. 13 The most important is House of Representatives v. Burwell, brought by leaders of the House of Representatives, which tests the legality of the Administration's cost-sharing subsidy payment system for lower-income premium subsidy recipients on the grounds that the cost-sharing subsidies lack an express Congressional appropriation. The case still awaits resolution at the trial court stage and may yet be dismissed on procedural grounds. A loss for the Administration would be significant, given the crucial role played by cost-sharing subsidies in ensuring access to care among lower-income people for whom high deductibles and cost sharing represent an insurmountable barrier to care.
The Chief Justice's closing words in King suggest that the time has come to stop using litigation to bring down the law: "In a democracy, the power to make the law rests with those chosen by the people. Our role is more confined-to say what the law is. That is easier in some cases than in others. But in every case we must respect the role of the Legislature, and take care not to undo what it has done." 11
MOVING FORWARD
Now that the law's basic structure has survived intact, what should be the priorities? Two rise to the top, as detailed hereinafter.
The Medicaid expansion
Without question, the most urgent priority is the adoption of the Medicaid adult expansion in the 20 states that as of August 2015 have failed to do so. The Kaiser Family Foundation reports that as of June 2015, 16 states showed no signs of adoption, while in six states adoption is under active discussion. 14 In the meantime, more than 3 million adults remain uninsured as a result. These states' refusal to expand has disproportionately affected African American adults because of their higher residential concentration in the Southern states, which remain near-monolithic (with the exception of Arkansas, Kentucky, and West Virginia) in their resistance to expansion.
Southern states, whose residents face the nation's highest rates of death from preventable causes, comprise the great majority of the 20 states that have yet to implement the Medicaid expansion. 15 The public health imperative to find a pathway to expansion is enormous, as underscored by the preventable death estimates in the American Public Health Association/ Public Health Deans and Scholars brief on King. 13 Whether or not such a pathway will be found using the Administration's special demonstration authority under §1115 of the Social Security Act 16 to allow more states to pursue alternative approaches to Medicaid expansion that are more politically palatable to state lawmakers remains to be seen. 17 To date, six states have been given permission to pursue expansion by this means. Congress could also amend Medicaid to give states added flexibility regarding the expansion population without the need for special demonstration permission. Whether or not legislative reform will happen depends on both lawmakers' willingness to encourage expansion as well as the Administration's willingness to agree to broader state powers to set coverage standards for poor adults. Section 1115 Medicaid expansion demonstrations approved to date (and those not approved as well) suggest that states are especially interested in expanded powers to impose premiums on the poorest residents, with program exclusion for nonpayment of premiums, as well as the imposition of work requirements (despite the fact that 70% of poor uninsured adults already either work or live in working families; those who do not work tend to cite health or family considerations), and reducing Medicaid's comprehensive coverage requirements while increasing cost sharing. 18 
HEALTH SYSTEM TRANSFORMATION THAT CONTROLS COSTS, IMPROVES QUALITY, AND INTEGRATES HEALTH CARE AND POPULATION HEALTH
As a practical matter, the financing element-that is, covering the uninsured-is the easy part in any healthcare system. Indeed, the Affordable Care Act's Medicaid expansion and premium subsidies appear to be up to the task given the enormous reduction in uninsured Americans that both approaches have helped achieve. These far-reaching shifts in law and policy, combined with other Affordable Care Act reforms (e.g., coverage of young adult children under their parents' plans), have helped produce a 25% reduction in the number of uninsured Americans since 2010. 19 The harder part is making the delivery system work better. The Affordable Care Act contains scores of provisions aimed at nudging the health-care system toward improved quality, greater efficiency, and-essential if quality and efficiency are to improve-greater alignment with population health endeavors. It is no longer enough for the health-care system simply to ensure that patients with diabetes properly follow their medication regimens; health-care providers must be part of addressing the underlying social conditions, and behavioral responses to these conditions, that contribute to serious and potentially fatal health conditions such as diabetes. Part of this response might be embedded in individual patient care, such as coupling clinical treatments with counseling, diet, and exercise. But an equally important part of this response must be participation by healthcare providers in broader community-wide efforts to change the conditions that have helped produce such an enormous population-level health crisis.
To this end, an important Affordable Care Act reform focuses on changing the relationship between nonprofit hospitals and the communities they serve, by conditioning their tax-exempt status on ongoing, community-wide health planning in consultation with their communities and public health. Today, hospitals spend less than 10% of their community benefit obligations (the quid pro quo for their tax-exempt status) on activities that improve the health of their communities. Yet, in 2011, the nationwide value of the multiple types of tax exemptions that nonprofit hospitals receive reached $24.6 billion. 20 As hospitals increasingly realize the enormous financial dividends that flow from the Affordable Care Act insurance expansion-declining uncompensated care and growing revenues from newly insured patients-the public interest in communitywide health improvement hospital spending will grow.
